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PETITION FOR REHEARING IN BANC-/ 


Relief Sought 


Pursuant to Rules 35 and 40, Federal Rules of 
Appellate Procedure, appellant respectfully petitions 
the Court to take the following action: 

1. Grant a rehearing in the instant case; and 

2. Pursuant to Rule 40 (a) -2/ suspend the re- 
hearing indefinitely pending the filing and litigation of 
a related three-judge district court action, to be de- 


scribed below. 


*/ 

~ This pleading is so styled pursuant to the Advisory 
Committee Note to Rule 35, Federal Rules of Appellate 
Procedure. 


~ "Phe court may ... make such ... orders as are deemed 
appropriate under the circumstances of the particular 
case." 
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1. Grant a rehearing in the instant case; and 
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~ his pleading is so styled pursuant to the Advisory 
Committee Note to Rule 35, Federal Rules of Appellate 
Procedure. 
"The court may ... make such ... orders as are deemed 


appropriate under the circumstances of the particular 
case." 


3. Based upon the outcome of that three-judge 
district court action, take such further action in this 
case as may be appropriate. ~ 


In the alternative, appellant suggests a re- 


hearing in bane, to be conducted as suggested in para- 


graphs 2 and 3, supra. 

Should neither of the foregoing alternatives be 
acceptable, appellant requests that the more usual sort 
of rehearing be granted either by the panel or in banc, 
and that pursuant to such rehearing the record be re- 
manded to the court below for the taking of additional evi- 
dence ‘which, appellant feels, could well lead this Court 


to a different result in the instant case. 


’ Discussion 


The issue posed by this petition cuts across 
this jurisdiction's entire approach to mental illness: 
is there enough social or medical or legal difference 
between those facing "civil" commitment and those facing 
"“oriminal" commitment to permit marked differences in our 


handling of the two groups? Judge Leventhal has 


accurately observed that 


in the last analysis the issue is 
one that inextricably intertwines 
public morality and public need. 
Dixon v. Jacobs, 138 U.S. App. 
D.C. 319, 334, 427 F.2d 589, 
604 (1970) (concurring opinion) - 


i 
| 
i 
4 


Some of the most learned and best respected judges 


of this Court have struggled earnestly and eloquently 


with this issue, and it should come as no surprise to any 
serious student of the subject that there is room for dis- 
agreement in the best of faith. (For evidence of this 
proposition one need look no further than the majority 
opinion and the dissent in the instant case.) 

Appellant respectfully suggests that at least 


in substantial part the disagreement is due to the absence 


of answers to some very basic factual questions -- answers 


which would ordinarily be expected to inform decisions 
involving the public need. The questions may have been 
implicit in the conflicting positions taken in the court 
below, but no medical or social information that might 
have suggested any answers was made of-record. Not enough 


information to do so may even have been available in 1970, 
when the record below was made. 

| 
Since 1970 the Public Defender Service has 


greatly expanded its role in the representation of people 


facing mental commitments, both "civil" and "criminal." 
Literally thousands of such people have been represented 
since that time, and in the course of its efforts the 
Public Defender Service has had an extraordinary opportu- 
nity to gather a great deal of information on the opera- 
tion of both the "civil" and "criminal" commitment proced- 
ures. More important, the Service has had an exceptional 
opportunity to understand the people involved in both 
processes -- not only proposed patients, but the police, 
the prosecutors, the judges and the doctors as well. 

Without going into undue detail here, suffice 
it to say that the Public Defender Service has slowly 
but inexorably become convinced that the kinds of dis- 
tinctions presently made between proposed “civil" and 
proposed "criminal" patients are medically, and socially 
and (therefore) legally untenable. 

Viewing the situation in context, no one could 
fairly quarrel with Judge Leventhal's 1970 suggestion 
that “there may be room for a difference [between the 
handling of the insanity-acquitted and that of other pro- 


* 
posed mental patients] ete / ore nts: recognition of the 


ixon, supra, 138 U.S. App. D.C. at 334, 427 F.2d at 
604. 


tenability of the Supreme Court's 1962 conjecture that 
"Congress might have thought ... [or that] Congress 
might have considerea"—/ that material differences 
exist (emphasis supplied). But much factual evidence | 
and medical opinion tending to cast doubt on the validity 
of such conjecture is now available. Its existence has 
convinced the Public Defender Service that, given the | 
opportunity, it can demonstrate in court that differen- 


tial handling of the two groups cannot be justified. 


The fact is that large numbers of people pro- 


posed for civil commitment have indeed committed acts” 

fs * : A 
dangerous to society.-/ A conservative review of a | 
recent month's Public Defender Service civil commitment 


files reveals that perhaps one-third of those proposed 


for civil commitment have committed obvious criminal of- 


fenses such as arson, assault with a deadly weapon, dis- 


orderly conduct, property destruction, theft, forgery 


Ma 


*/ 

—- Dixen,. ‘supra, 138 U.S..App. D.C...at..333, 427 F.2d 

at 603, quoting from Lynch v. Overholser, 369 U.S. 

705, 715 (1962). The same passage is quoted in the 

¢epinion in the instant case: slip opinion at 7. 
This will increasingly be the case as the medical 
profession increasingly recognizes that its ability 
to predict dangerous behavior is severely attenu- 
ated unless the proposed patient has already actur 
ally exhibited dangerous behavior. 


reckless driving, attempted murder, attempted rape, etc. 
These people come into the civil process rather than the 
criminal process simply because the police officer on 
the scene decides to proceed one way rather than the other. , 
Conversely, a substantial number of people who are ini- 
tially charged with crime by that same police officer see 
their charges dropped in favor of civil commitment, either 
in the @iscretion of the prosecutor or due to continued 
incompetency. 
Substantial intermingling of the two classes 


at the early stages of their coming to society's atten- 


tion, therefore,’ and ready transposition of people from 


one class to the other at a relatively low level of de- 
cision-making, cast doubt on the meaningfulness of having 
two classes in the first place. When apparently criti- 
cal classification decisions -- de facto acquittals by 
reason of insanity -- are made by policemen on the beat 
and prosecutors searching for plea bargains, rather than 
by a judge or jury having had the benefit of expert psy- 
chiatric testimony at a full evidentiary hearing, 

there may be reason to re-evaluate a decision such as the 
present one that turns on "the extent of possibility and 


consecuence of error" in the trial process (slip opinion 


7 


at 9-10). Such a distinction assumes the predominance 

| 
of court proceedings over street decisions, but just the 
opposite is what actually happens. Such a distinction 


also assumes that the party before the court has arrived 
| 
either in the "criminal" or "civil" posture by some . 


rational and replicable process, foreseeable by Congress 


when it established the class distinctions. Nothing could 


be further from the truth. 


Thus, more than the appropriate standard of 


proof -- much more than just that -- depends upon whether 
or not there is a defensible distinction between "civilly" 
and "criminally" committed patients. Our entire system 
of differential handling of the two kinds of patients 
(whose "criminal behavior ... is simply another form (out 
of many forms) of deviant behavior")-/ is subject to ques- 
tion if the purported critical differences between the 
two classes break down "on the street," where the vast 
majority of day-to-day classification distinctions are 


made. 


The Evaluation of Security Programs and Facilities at 
Saint Elizabeths Hospital: Report by the Ad Hoc Com- 
mittee for the Evaluation of Security Programs and 
Facilities at Saint Elizabeths Hospital, November 1, 
1968 (quoted in the appendix to Covington v. Harris, 
136 U.S. App. D.C. 35 at 49, 419 F.2d 617 at 631 | 
(1969). 


The Public Defender Service is in the final 
stages of the preparation of a lawsuit which will 
challenge, on equal protection and other grounds, vir- 
tually all of the present differences in the handling of 
the two groups. Absent any evidence that the Congress 


conducted the kind of inquiry upon which such far-reaching 


. - . . . . * . . 
discrimination is ordinarily based ,-/ the Service feels 


that it is entitled, on behalf of appellant and others 
similarly situated, to bring to the attention of the courts 
the social and medical evidence that would demonstrate 

that no constitutionally permissible purpose can be 

served by drawing the distinctions that presently exist. 


The Service feels that so broad an attack on a 


The government's brief in this case cited the texts 
of the criminal insanity statutes. (both old and new) 
(Brief for Appellees at 11, for example), but not the 
legislative history. Prior decisions of this Court 
similarly disclose little by way of legislative 
history; not much exists by way of hearings and re- 
ports as distinct from the statutory language itself. 
Therefore, wé know only what Congress wanted, but not 
why it wanted it, when it created a dual system. The 
justifiability of Congressional motivation, of course, 
is highly relevant in determining the constitutionality 
of challenged legislation. 


local statutory scheme is appropriately a matter for a 
three-judge court. In the course of such an action : 
there would be ample opportunity for the kinds of dis- 
covery and record-making that would illuminate the whole 
range of equal protection issues presented by 24 D. c, 
Code §301, including the burden-of-proof issue raised in 
the instant case. It would for the first time in this 
area of the law inform this Court's legal analysis with 
hard factual and medical data. 


If a rehearing were granted and suspended in 


this case pending the outcome of the three-judge action 
(including any appeal to the Supreme Court) this court 
would then be at liberty-/ to modify its decision in the 
instant case as it saw fit, or to terminate the rehear- 
ing without modification (simply by allowing the mandate 
to issue). In either event, however, the Court would have 


done so on a full factual and medical record, and having 


had before it a complete analysis of the relevant legisla- 


tive history. Such data were largely unavailable to ithe 
| 


Court in coming to the present decision. 


* / 
~ Assuming no resolution of the issue by the Supreme 
Court. | 
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The Gecision in Braniff Airways Inc. v. Curtiss- 
Wright Corp., 424 F.2d 427 (2d Cir. 1970) clearly indi- 
cates that the rehearing context is sufficiently flexible 
to permit this Court to grant the requested relief with- 
out tying its hands or foreclosing its options. It is 
appellant's hope that the Court will be persuaded to do so 
in the interest of basing its decisions on the fullest 
possible factual record that can be made, and in the 
interest of encouraging a uniform, rather than piece- 
meal, approach to the constitutionality of the process 
of involuntary confinement of the mentally ill in this 
jurisdiction. 
Respectfully submitted, 
ihoet Un. plirnbeg— 
Herbert M. Silverberg 
Chief 
Mental Health Division 
Public Defender Service 
Saint Elizabeths Hospital 
Washington, D. C. 20032 
562-2200 
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ISSUE PRESENTED 


The sole issue presented is whether e person may be 


deprived of his liberty in a civil commitment proceeding 


unless mental illness is proved beyond a reasonable doubt. 


PRIOR HISTORY OF TaIS CASE 


This case has not previcusly been before 
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REFERENCES TO RULINGS 


Reproduced below is the judgment of the District Court's 


from which the oresent appeal is taken: 


UNITED STATES DISTRICT COURT 
FOR TH! DISTRICT OF COLUMBIA 


UNITED STATES OF AMERIC?. 


Criminal Case No. $02-67 


JEZS J. BROW 


FINDINGS OF FACT AND ORDER 


This metter havine come before the Court pursucnt to 


Title 24, District of Columbis. Code, §301(d), 2s read in 


the light of Bolton v. itarris, 395 F.2d. 642 (D.C. Cir. 1968), 


to determine the present mental condition of the above 
respondent, who was found not guilty by reason of insanity 
in the cbove indictment on July 21, 1969; whereupon, it 
appearing that a jury tricl was conducted on the question 

f the respondent's present mental condition; and it further 
appearing that evidence was received including the testimony 
of Dr. George D. Yeickhardct, « staff psychiatrist at Saint 
Elizebeths hospital, iD bugene C. Stanmeyer, a clinical 
psychologist on the stef Seint Blizebeths Hospital; and 


it further appearing that after hearing the arguments of 


~-viii- 


counsel and instructions fron the Court, the said jury on 


July 16, 1970, found by = preponderance of the evidence that 


1. The defenéent is presently suffering from a mental 


| 
illness, personality disorder, emotional and sexual deviation; 
2. By reason of such illness the said respondent is 


likely to injure himself and others if allowed to remain 


at liberty. 


WHEREFORE, it is by the Court this 16th day of July, 


1970, 

ORDERED that the respondent, James J. Brown, be, ‘and 
he hereby is, committed to Saint Elizabeths Hospital yntil 
released therefrom pursuant to Title 24, District of | 


Columbin Code, §301(e). 


/s/ William 3. Jones | 
DRITED STATES DISTRICT JUDGE 


UNITED STALZSS COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 
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APPEAL FROM TEE UNITED STATES DISTRICT 


COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was granted leave to appeal in forma pauperis 


in the District Court on August 14, 1970. The jurisdiction 
of this Court is properly invoked pursuant to the rules of 


this Court and 28 U.S.C. §1291. 


STATEMENT OF THE CASE 


James J. Brown is seeking release from Saint Elizabeths 
Hospital where he has been confined since November 22, 1967. 
The instant appeal is from the judgment of the District Court 
of July 16, BR te further commitment at Saint 
Elizabeths following a mental health EKER ems Conducted 


pursuant to the case of Bolton v. Harris, 130 U.S. App. D.C. 


1, 395 F.2d 642 (1968). Specifically, the jury found 
+ 


that the appellant was suffering from mental illness 


such as to be dangerous to himself and others. 
| 


I7 See docket entries in the District Court jacket. The 
appellant was first committed for a pretrial mental 
examination on November 22, 1967, in his then pending 
criminal case. The order was subsequently extended 
up to and including June 22, 1969, when appellant 
was found not guilty by reason of insanity. On the 
following day, July 23, 1969, the District Court 
ordered commitment for 90 days to determine whether 
appellant is suffering from mental illness and 
dangerous to himself, or others. The appellant, 
however, remained at Saint Elizabeths until July, 1970, 
when he received the Bolton hearing from which he 
appeals. 


2/ Notice of appeal was filed on August 14, 1970. | 
3/ In Bolton this Court held that “Bolton Hearings" must 
be “substantially similar" to civil commitment procedures. 
130 U.S. App. D.C. at 10. Footnote 50 reads the 
requirements relating to involuntary commitments of 
21 D.C. Code 545(b) into 24 D.C. Code 301(d). 


The District Court and counsel treated this proceeding 
as a mental health jury trial. (TR 249-50). 


The sole question on appeal is whether the District 
Court erred in instructing the jury that the burden of 
proof in involuntary commitment proceedings is preponderence 
of the evidence as opposed to proof beyond a reasonable 
doubt as urged by the appellant. (fr. 217-218) The 


case is one of first impression in this Court and relies 


on In Re Winship, 397 U.S. 358 (1969) arguably requiring proof 


beyond a reasonable doubt in any case where a person might 


be deprivec of his liberty. 


—4- 


STATEMENT OF FACTS 


The Bolton hearing in the District Court was on 
July 14th and July 15th, 1970. The single issue presented 
for the jury's consideration was whether the appellant 


4/ 
continued to suffer from mental illness. To this end 


the Government called Dr. Eugene Stanmeyer, a psychologist, 
and Dr. George Weickhardt, a psychiatrist, both staff 
doctors at Saint Elizabeths Hospital. | 
Stanmeyer and Weickhardt testified to the great | 
improvement that Brown had shown while at the hospital. 
For example, Dr. Stanmeyer had seen the appellant twice 
for purposes of psychological testing. In March, 1968, 
he found Brown to be “despairing”, (Tx. 36), a man in 


"turmoil and anguish and pain" (Tr. 32). The patient responded 


to voices during the interview, a reaction the witness felt 


may have been “partly dramatized" as part of the patient's 
| 


depression and his struggle to get help. (Tr. 37). The 


patient's history showed a series of blackouts and seizures 


as well as an attempt to blind himself while in the hospital 


4/ In civil commitment proceedings two questions are 
ordinarily presented for the jury's consideration-— 
(1) Mental illness and (2) Dangerousness. For 


purposes of this trial however, counsel found it 

desirable to stipulate that if mentally ill, Brown 
would be “dangerous”, thus leaving only the first 

question for consideration by the jury. This 


stipulation was reduced to writing and signed by 
both counsel and the respondent. 


The sole question on appeal is whether the District 
Court erred in instructing the jury that the burden of 
proof in involuntary commitment proceedings is preponderence 
of the evidence'as opposed to proof beyond a reasonable 
doubt as urged by the appellant. (fr. 217-218) The 


case is one of first impression in this Court and relies 


on In Re Winship, 397 U.S. 358 (1969) arguably requiring proof 


beyond a reasonable doubt in any case where a person might 


be deprived of his liberty. 
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STATEMENT OF FACTS 


The Bolton hearing in the District Court was 


July 14th and July 15th, 1970. The single issue presented 


for the jury's consideration was whether the appellant 
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continued to suffer from mental illness. To this end 
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the Government called Dr. Eugene Stanmeyer, a psychologist, 
and Dr. George Weickhardt, a psychiatrist, both staff | 


doctors at Saint Elizabeths Hospital. 


Stanmeyer and Weickhardt testified to the great — 


improvement that Brown had shown while at the hospital. 


For example, Dr. Stanmeyer had seen the appellant twice 
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for purposes of psychological testing. In March, 1968, 


he found Brown to be “despairing”, (Tx. 36), a man in 
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to voices during the interview, a reaction the witness felt 
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patient's history showed a series of blackouts and seizures 
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(1) Mental illness and (2) Dangerousness. For 
purposes of this trial however, counsel found it 
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would be “dangerous*, thus leaving only the first 
question for consideration by the jury. This 
stipulation was reduced to writing and signed by | 
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Court erred in instructing the jury that the burden of 
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be deprivee of his liberty. 
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doctors at Saint Elizabeths Hospital. 


Stanmeyer and Weickhardt testified to the great 


improvement that Brown had shown while at the hospital. 


For example, Dr. Stanmeyer had seen the appellant twice 


for purposes of psychological testing. In March, 1968, 


he found Brown to be “despairing”, (Tx. 36), a man in 

"turmoil and anguish and pain" (Tr. 32). The patient responded 
to voices during the interview, a reaction the witness felt 
may have been “partly dramatized“ as part of the patient's 
depression and his struggle to get help. (fr. 37). The 


| 
patient's history showed a series of blackouts and seizures 


as well as an attempt to blind himself while in the hospital 
| 

4/ In civil commitment proceedings two questions are 
ordinarily presented for the jury's consideration-- 
(1) Mental illness and (2) Dangerousness. For 
purposes of this trial however, counsel found it 
desirable to stipulate that if mentally ill, Brown 
would be “dangerous“, thus leaving only the first 
question for consideration by the jury. This 
Stipulation was reduced to writing and signed by 
both counsel and the respondent. 
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(Tr. 32). Even though the tests indicated that the appellant 
was of “average native abilities", his full scale IQ was 
only 72, “only slightly above mental defective” indicating, 
the witness said, “a severe impairment of his intellectual 
capacities" (Tr. 34, 35). As a result, Stanmeyer concluded 
that while Brown was not psychotic, (Tr. 37) he had a 
“personality disorder” diagnosed as “antisocial personality" 
with “severe emotional instability“--a condition “rooted 

in (appellant's) very early character development." 


(Tr. 36, 37) 


When the doctor sew him again in July, 1970, Brown 


showed “dramatic improvement. ”* (Tr. 38, 40) His IQ 

hed risen to 87. He was “neat and very courteous...tried 
to do his very best on everything I presented. * (Tr. 

38). He had developed an interest in the Muslim religion 
and was studying Arabic (Tr. 42). He was applying himself 
in the recreational therapy program. (Tr. 40). 

Dr. Weickhardt first treated Brown shortly after his 
initial commitment in 1967. (Tr. 73). His diagnosis early 
in 1968 was “sexual deviation - homosexuality”. This 
diagnosis, Weidckharat testified, “is not always a mental 
illness", but in his opinion was such in Brown's case 
pecause it “led him into a chaotic sort of life, a life 


where he just couldn't settle down to anything; a life where 


he didn't learn anything much that was useful to him in 
other ways, and a life which led him into one institution 


after another. SO EROEEO 7 it led him to express Sone 


frustration in a violent way." (Tr. 79). 


Yet Weickhardt's examinations in April and July, 1970, 


similarly showed tremendous progress (Tr. 88). In fact, 


during the prior 15 month period: 


Q: He was courteous, he was polite; isn't that 
correct? 


A: Well, I would say that since March of last 
year, the last time he had one of his fits, 
that his behavior on the ward had been good. 
He has certainly been well-behaved and 
cooperative with all the employees, and 
he has enaagea enthusiastically in the | 
therapy program, as far as I know. 


He doesn't hallucinate or have any kind of 
Gelusions, does he? 


Not any more---and I'm not sure that he ever 
did. But at least he claimed at one time 
that he aid have. 


At some place in his past history; is that 
correct? | 


Well, when he first came, when I first 
examined him. 


But this would be a period well over a yeor 
ago? 


Yes. 
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only 72, “only slightly above mental defective” indicating, 
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hed risen to 87: He was “neat and very courteous...tried 
to do his very best on everything I presented." (Tr. 
38). He had developed an interest in the Muslin. religion 
and was studying Arabic (Tr. 42). He was applying himself 
in the recreational therapy program. (Tr. 40). 

Dr. Weickhardt first treated Brown shortly after his 
initial commitment in 1967. (Tr. 73). His diagnosis early 


in 1968 was “sexual deviation - homosexuality”. This 


diagnosis, Weickhardt testified, “is not always a mental 


illness", but in his opinion was such in Brown's case 
because it “led him into @ chaotic sort of life, a life 


where he just couldn't settle down to anything; 2 life where 


he didn't learn anything much that was useful to him in 
other ways, and a life which led him into one institution 
after another. SUECEOEEES it led him to express come 
frustration in @ violent way." (Tr. 79). 


Yet Weickhardt's examinations in April and July, 1970, 


| 
similarly showed tremendous progress (Tr. 88). In fact, 


during the prior 15 month period: 


Q: He was courteous, he was polite; isn't that 
correct? 


A: Well, I would say that since March of last 
year, the last time he had one of his fits, 
that his behavior on the ward had been good. 
He has certainly been well-behaved and 
cooperative with all the employees, and | 
he has enaaged enthusiastically in the 
therapy program, as far as I know. 


He doesn't hallucinate or have any kind of 
Gelusions, does he? 


Not any more-~and I'm not sure that he ever 
did. But at least he claimed at one ile 
that he did have. 


At some place in his past history; is that 
correct? 


Well, when he first came, when I first 


examined him. 


But this would be a period well over a year 
ago? 


Yes. 
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And he plays bridge well, doesn't he? 
I'm told that he plays bridge, a number of 
nursing assistants have commented. And I 
have asked them what Mr. Brown does on the 
ward, and I am told he does play bridge and 
that he can play well. 
He also plays chess well? 
He told me that he was also playing chess. 
I don't know how well he plays chess. 
(Tr. 96, 97) 

Weickhardt further stated that while Brown's behavior 
had been “difficult to control“ at the outset, there had 
been no reports of fights, arguments, homosexual incidents, 
or suicidal behavior during the fifteen months prior to 
Weickhardt's report. (Tr. 103-105). In fact, the doctor 
testified, Brown's conduct now manifested no signs of 


mental illness whatsoever, (Tr. 128) 


Counsel argued that Weickhardt's and Stanmeyer's 


conclusion of continuing mental illness was highly subjective 


and based more on early history rather than current observation. 
For example, Stanmeyer thought that Brown should be studying 
arithmetic considering his lack of formal education, 

rather than Arabic as dictated by his Muslim religion. 
Stanmeyer thought that Brown's increased ability to control 

his behavior and deal with problems wes 4 product of 
“repressing” those problems rather than “thinking them 

through, looking at them and coming to some resolution® 


(fr. 39, 41). 


He testified that such behavior requires “an environment 
that is highly supportive” (Tr. 39, 40), but that he was 
"not thoroughly familiar” with the structure of Brown's 

present environment (Tr. 66). The pyschologist admitted 


making his findings without speaking to ward attendants 


er recreational therapists in day to day contact with 


Brown, or to members of Brown's family. (Tr. 63) However, 
Stanmeyer observed the appellant interact with patients 
ané staff and noted that "the attendants were quite eriendly 
to him. The relationship seemed to be quite good, was ny 
impression." (Tr. 60). 
Similarly, Dr. Weickhardt testified thet he was "not 
thoroughly familiar" with Brown's treatment prograin during 
the past year, that he had had only "very casual* contacts 
with the patient, and that “the doctor who now sees him 
every day I think may be in a better position to say j 
how well or sick he is.* (Tr. 87-91) Like Stanmeyer , 
Weickhardt thought Brown “unrealistic” for continuing 
practice the Muslim faith, which forbids homosexuality 
and for wanting to marry a lady from New York with whom he 
was corresponding. ‘The doctor said he was "not at all 


convinced" marriage and religion would solve Brown's problems. 


(Tr. 80-81) 
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Two therapists in daily contact with Brown disagreed 
with Drs. Stanmeyer and Weickhardt end testified for 
the defense. Mrs. Lydia Askew related that she had 
workea with Brown on the Rec-News, an intra-hospital 
newspaper, the Gavel Club, a speech and debate society, 
and on the hospital dance club for a total of 38 hours 
each week. She had never known the appellant to be 
hostile, angry, or to present a disciplinary problen. 
(tr. 146-148) 

Mr. Leonard Demchek was assigned Brown's ward from 


February to May; 1970. He noted that his relationship 


with other persons was quite cordial and friendly. Brown 


taught the witness to box, and Demchek noted particularly 
thet “he would constantly remain in the role of an 
instructor; and!no matter how heated the boxing match would 
be, he would always remain as an instructor and not take 
any type of aggressive action towards me.” (Tr. 151-153) 
By stipulation staff attendant Richard Campbell, who 
had observed Brown from March to July, 1970, stated that 
he had: 


Neither observed nor heard of any unusual or 
bizarre behavior by the respondent; that he 
found the respondent to be cooperative and 
helpful toward other patients and hospital 
personnel; that he neither presented a disci- 
plinary problem nor engaged in fights or 
arguments with other patients; and that at 
all times he observed the respondent to be 
quiet and well-mannered. (Tr. 221). 
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Counsel also stipulated that Brown's mother would like to 


have her son reside with her on the family's farm in 


Long Island, New York. (Tr. 221). 


Finally, appellant testified thet, if released, he 


would live and werk on his mother's farm. He related! that 


he had learned tailoring and pressing and could supplement 
his farm income with part-time work: 


= By me being a presser, I could not work a 
full dey, because we work by piece work. 
Say if I do a piece like pleats, ladies 
pleats, or just the piece might be something) 
like, you might get 30 to 45 cents for a 
one-piece dress. So like if you make 
your money for that day within three or four| 
hours, and you are a good presser, you know, 
qualified, then you might work anywhere 
from three to four hours a day, and the 
rest of the day is yours. (Tr. 172). 


In response to the prosecutor's cross-examination 
appellant said: 


@: Well now, sir, you have indicated that 
the reason you left this type of employment 
previously is because you became sick. 
What makes you think you won't become 
sick again? 


I don't think that I would become sick again, 
because, like I say, I have very strong will 
power, you know. And I feel that if I do 
think I will become sick, in any type of 
way, I would check into a hospital. 


You have never done that before, though, 
have you? | 


No, sir. 


~ll- 


You were always committed to hospitals 
involuntarily; isn't that right? 


A: Yes, sir. But I never thought the way I 
think now, before. (Tr. 172, 173). 


Brown believed that his religious faith would enable 
him to make it on the outside: 


I believe that if a man believes in something 
strongly, like Christians~-they believe in 

the Bible so strongly, and what not--that they 
are able to take on anything that, you know, 
comes upon them. And by me being @ Muslim, I 
atf-capeablse and strong enough to undertake most 
anything. And with my ability of knowing how 
to press, tailoring and what not, and with my 
true faith in Islam, I think I can make it. 

In fact, I know I can make it. (Tr. 177) 


At the conclusion of the case, counsel's request 


for a reasonable doubt instruction was denied. (Tr. 217- 


218) Instead, the Court charged the jury as follows: 


This is not in any sense a criminal pro- 
ceeding. In this case, the respondent is 
here before you in a civil proceeding. The 
sole purpose of this hearing is to aetermine 
whether or not the respondent is mentally 
ill. 


In ordér to establish that the respondent 

is 2 mentally ill person for whom hospitaliza- 
tion or treatment should be ordered, the 
Government must prove by a preponderance of 
the evidence that the respondent is mentally 


iil.... (Tx. 250) 


As I have stated to you, the burden rests 
upon the Government to prove by 2 preponder- 
ance of the evidence the respondent's mental 
illness. Preponderance of the evidence means 
such evidence as, when weighed against that 
opposed to it, has the more convincing force. 
It is not evidence beyond a reasonable doubt, 
but rather by a preponderance of the evidence 
Bee (G8 en), 
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To establish by a preponderance of the evidence 
is to prove that something is more likely so 
than not so. In other words, a preponderance 
of the evidence means such evidence as, when 
considered and compared with that opposed | 

to it, has more convincing force and produces 
in your minds belief that what is sought to' 

be proved is more likely true than not true. 
The Government has succeeded in carrying 
the burden of proof on an issue of fact if, | 
after consideration of all the evidence in | 
the case, the evidence favoring the Government's 
side of the issue is more convincing to you, 
and causes you to believe that on that issue 
the probability of truth favors the Government. 
If, however, you believe that the evidence 

on an issue is evenly balanced, then your 
finding on that issue must be against the 
Government and must be in favor of the 
respondent. (Tr. 251) 


The jury's verdict was that Brown continued to 


suffer from mental illness and the Court ordered hin) 


recommitted for an indefinite period. 


NABLE DOULT STANDARD Must 


IS THREATENED VITH 3S 


The requirepent that ne person shall lose his 
liberty unless quilt is proven beyond a reasonable doubt 


has long been regarded as an essential element of 
t 


Gue process. In Speise Rancall, 357 U.S. 513 
(1958), the Supreme Court reiterated: 


There is alwavs in litigation a margin of 
error, representing error in fact finding 
which both parties must take into account. 
Where one party has at stake an interest 
of transcending value---as a criminal de- 
fendant 26 liberty- -this margin of error 
is reduces as to him by the process of 
placing on the other party the burden of 
producins a sefficiency of proof in the 
first instance, and of persuading the fact— 
finder!at the conclusion of the trial of 


his cuilt beyond 2a reasonable doubt. (em- 
phasis added) 357 U.S. at 525-26. 
It is this'threat to the transcendent interest 


the ivil* ‘criminal label attached 
In fact, just last term the Supreme Court 


In Re Gault, 367 U.3.1 (1968) “It is of no constitutional 
consequence...that the institution to which he is 
committed is called an Industricl School. The fact 

ef the matter is that, however euphemistic the title, 

a ‘receiving 1¢' or an ‘industrial school’ for 
juveniles is an institution of confinement in which 

the child is ceretecé for = greater or lesser 

time.” In Re ttinship. infra, ( while the consequences 
are not identic=l to those in a crininal case, the 


= Alcn 


extended the reasonable doubt standard to juvenile court 


proceedings in In Re Winship, 397 U.S. 356, (1970). 


Although such proceedings have traditionally been considered 


civil, and Girected to the rehabilitation rather then 


the punishment of the chilé, the Court held that the 


interests of immense importance* in such proceedings, 


including loss of liberty and the certainty of stigmati- 


zation, necessitated proof beyond a reasonable doubt. 


differences will not support a distinction in the 
standard of proof. First, ana of paramount 
importance, a factual error here, as in a criminal 
case, exposes the accused to a complete loss of | 

his personal liberty through a state-imposed 
confinement away from his home, family and friends.“ ); 
United States v. Dickerson, 168 F. Supp. 899 
(D.C.D.C. 1958) (Double jéopardy - “Precious consti- 
tutional rights cannot be dismissed or whittled away 
by the device of changing names of tribunals or | 


modifying the nomenclature of legal proceedings. | 
The test must be the nature and the essence of the 
Breceogins rather than its title. If the result) 

may be 2 loss of personal liberty, the constitutional 
safeguards apply"). Trimble v. Stone, 187 F. Supp. 483 
(D.C.D.C. 1966) (Juvenile beéil - "The | feet thet the 
proceeaings are to be classifiee as civil instead of 
criminal does not, however, necessarily lead to the 
conclusion that constitutional safeguards do not) apply 
--. These proceedings have many ramifications which 
cannct be dispesead of by dGenominating the proceedings 
as civil. Basic humen rights do not depend on nomencla- 
ture. ')Unitecé States v. Costanzce, 395 F.2d. 441 
(4th Cir. 1966) (Cuvenile sentencing - “No verbal | 
manipulation or use of a beni¢n labcl can convert 
a four yerr eens following conviction into; a 
civil prececding.“) Sewyer v. Hauck, 246 F. Supp. 
55 (WD. Tex. 1965) "The constitutional guaranty 
of fundamental fairness and due process is applicable 
to 211 procecdings, irrespective of whether they, 
are denominated criminal or civil, if the Sy 
may be deprivation of liberty of the person.’) 
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In Heryford v. Parker, 396 F.2d. 393 (10th Cir. 


1968), the Tenth Circuit applicd full prececural due 


process to mentzl health procéedings: 


[dere], like Gault, and of utmost importance, 
we have 2 situation in which the liberty of 
an individual is at stake, and we think the 
reasoning of Gault empnaticelly applies. 

It matters not whether the proceedings be 
labeled “civil” or “criminsl” or whether the 
subject matter be mental instability or 
juvenile delinguency. It is the likelihood 
of involuntary incaxceretion- whether for 
punishment as an adult for a crime, reheabili- 
tation as < juvenile for delinquency, or 
treatnrient and training as a fechle~minded 

or mental incompetent--which ccermands obser- 
vance of the constitutional safeguards of 

Guc process. 396 F.2d. at 3596. 


in Ex Parte Porry, 43 &.2é. 685 (kk.J. 1945), the 
Supreme Court of New Jersey applicé the reasonable doubt 
stanéard to mental health preceedings in that state, 
declarine: 

..-.with the right of liberty involved, a 
reasonable doubt of (a citizen's) insanity 
shoule be resolved in his favor. 

In Denton v. Commonwealth, 383 S.%. 2€. 6461 (Ky. 1964) 
the Court of Appeals of Kentucky held -all protections 
guarenteed to persons in criminal cases applicable to 
mental health proceedings: 

Although lunacy inquests arc not concerned with 
criminal intent or criminal acts, they may re- 

sult in depriving the Gefendant of his liberty 

ena his property. This deprival should be 


obtained only by the duc processes of lai 
under constitutional cuarantees. Ye have 
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thercfore concluded that when a proceeding 
may lend to the loss of personal liberty, 
the defendant in that procceding should be 
afforded the same constitutional protection 
as is given to the accused in 2 criminal 
prosceution. 383 ©.¥7. 2d at 682. 


In In Re Pickles, 175 So. 24 603, 614 (Fla. 1965), 


Florica's highest Court held “A person under restraint 


of his liberty is entitled te his liberntion where 


reasonable deubt exists <s to his mentzl condition.* 


~L7= 
NO COhP > REASCH EXISTS POR MODIFYING Tk 
c 


REASONABLE DCUDT STAEDARD IN INVOLUMIORY C 


CASES . 

It is often asserted that the stuete‘’s interest in 
confining the mentally ill is rehabilitative. mence; 
cecoréing toe this analysis, du. process sc. fequards 

&/ 
are unnecessary. Yet when a person is deprived of 
liberty solely beccuse he is dangerous te others; 
it is cloar that the primary purpose of tac state 
becomes preventive detenticn. 


23 in the juvenile “rchadilitction® focilitics 


Geseribed in Gault and Winship - the promis: 


of treatment in large public mental hospitals is often 


illusory. This Court noted the problem only last yeer 
in Cross v. Harris, 135 U.S. App. D.C. 259, 416 F.2d. 


1095 (1969): 


obstruct realistic 
analyses of tne state's and 
the conéitions of such confinement. He states: 
“Moasures which subject individuzls to the substantial 
ana involuntary deprivation of their liberty are 
essentially punitive in character, and this roality 
is not altereé by the fact that the motivations that 
prompt incarceration are to provide therapy or otherwise 
contripute to the person's well being or reform. is 
such, these mcensures must be closely scerutinizsé to 
insure thet power is being copplicd consistently with 
those velucs of the community that justify interferences 
with liberty for only the mest clear and compelling rezsons.~ 


7/ ‘Bazelon, C.J. Implementing the Right te Treatment, 
36 U. Chi. L. Rev. 742. (1969). 
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"Yon-criminal* commitments of so-called dangerous 
persons have long served as preventive detention, 
but this function hes been cither excused or! 
opscured by the promise that, while detained), 

the pctential offender will be rehabiliteted| by 
treatment. hotoriously. this promise of 
treatment hes servec only to bring an illusion 

of benevolence to what is essentially a 
warehousing operation for social misfits. | 

416 F.2d. at 1197. 8/ 


The inadequate treatiacnt afforded by public mental 


institutions todsy is too well-known to require 
2/ 


elaboration. Overcrowdcd, understaffec hospital 


Juece Teamm‘’s thoughtful dissent in Harvin v. 
United States, (Me. 22,317, decided October 13, 
1970) is particulerly relevant: “In defining 
the perimetcrs of < constitutional right, we should 
be scrupulous to uveic uncritical and unexplicated 
Yeliance upor 2 nckhulous word like ‘treatinent' 
which can be usec too easily to mask a lack of 
knowledge as te how particular varicties of hunan 
behavior can be chonoed or improvea, or to 
obsure the fact that insufficient resources for 
our correctional institutions often render the | 
promise of therapy illusery.” (Slip opinion at p. 35) 


See statements of Dr. Merton Birnbaum and Judge ! 


Blexander Wiley, Hearings before the: Subcommittee 

on Constitutional Rights of the Senate Committee) 

on the Judiciary, 88th Congress, Ist Sess.; pt. 1:p.10,273-305 
Solomon, The APA in Relation to American Psychiatry, 

115 Am. J. Psych. 1, 7 (1965). Sec alse Civil | 

Restraint, Mental Tllness, and the Right to Treatment, 

77 Yale L. J. 87, &2 (19€7) and references cited: 

therein. 
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focilitics mcy offer sone benefits to prticnts willing 
te coopercte with the hespital steffi ana sarticiz:te in 
10/ 
their “rehcbilitation . To wost involuntzrily committed 
poticnts, wever, the possidlc benefits offercd by the 
are far outweiche. by the consivercble aetrinents. 
Confinewent is fer can indeterminate nuvber of years. 
as the juvenile's in Gault. Decones 
wells. regi: cite? routine 
é institutions] hours...’ Tnetere of rether and father 
2 brothers ong frionds...his werld is people 


custoGians, state auployces...- (in re Gault, 


nis pursuits ore cictatec by che often 


sonotcnous and oprressive nespitel scheculc. Ae the 


Supre.e Court notee in anothur context, It is not relevent 


thet concitions snc restricticns such as these cy be 


desirzble ona inportant ports of the rehabilitative process, 


whet matters is tnot they significantly restroein petitioner's 


— — 


19/ Obviousiy, many involuntarily comaitted patients will 
not so cooperstc. Since thoropy is largely dependant 

on the cooperstion of the pitient for its succcss, 
trentment of the resentful is futile. The important 
lecal ang philosorhical issues involvee in forcing people 
to accept psychiatric trestient against their will 
ore often neclectec. In his cissent in uarvin 
v. Unitea States, Sepre note 3, Judge TPaae notec 
thet even wnere adequate trent:ent is offereé, “there 
would appear to be = supstenticl question cs to 
whether... confircnent for intensive psychotherapy... 
is less of an incursion on person:l freecon anda 
dicnity®  ti:cn confinexent in 2 penal institution. Slip 
cpinien ct 49. For an excellent Giscussicn of these 
provlens, see Katz; The Right to Treatwcnt 7 an : 


Enchnantiny Legal Fiction? €U.Chi.b. nev. 755 (1969). 
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liberty to do those things which in this country free) 
ren are entitled to do. Jones v. Cunninghm:, 371 


236, 222-43 (1963). 


Wot only Goes the state limit tne quality of life 


the hospital -- once out, the poticnt faces the stigna 


of hevine been comaitted to a mental institution; often a 


greater barrier to social acceptance and economic suctess 


1i/ 
than even a criminal recoru. pental patients are often 


deprived of the right to morry freely, to vote, to obtain 
| 
licenses, anc often incur other disabilities. Sec, ¢.¢., 


The Bilemma of ental Comaituents in Californic, SUPIE, 
\ 
pps. 186-194, containing a full list of Gischilities suffored 


by ex-mental patients in California. 


ll/ See also Viller end Dawsen, Effects of Sticne on 


Re-exployment of Ex-ent ; Mental ikygiene, 


all. Sd ’ 
isse.ply intcrix. Cor.it a 
pp. 51-60 (1966); : CY: hpp. 
D.C. 39, 42, 4209 F.2a S$). Justice ilusmanno's 
worés in In Re wolmes, 109 A.2d, 523 (Pa. 1954) are 
not inappropriate. Referring to a juvenile court 
recoré, ne sai¢ “In point of fact it will be a witness 
ceainst hi in the court of business anc coumerde , 
it will be 2 bar sinister to hir. in the court cf 
society where the penalties inflicted for éeviation 
fron conventional cedes can be as ruinous as those 
imposec. in any criminsal court, it will be @ sword cf 
Democles henging over his head in public life, it 
will be a weapon to hold hii. at bay as he sceks | 
respectable end honorsble employment.” 
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Copuituent may actually be harm-fe the peotient. 
wespitelization itself may cause rent ceterioration. 
Cne writer relates 


On the basis ef our research evicence anc 


for many pcople. 

systematic, carefully cone studies. using 
relatively objective neasurciuients ond 
independent criteria of functionine, that 
have cderonstrateé. the negative effects 

of institutionalizeticn. 12/ 


inother psychiatrist observes, “A person ciagnosec 
schizophrenic ay ke quitc corpetent, responsible, 
ané not cancerous, anc; in fact; 2 veluable merber of 


socicty, albcit at tines a perscnally unhcppy one. The 
13/ 


sae can be scida of every psychiatric ciaynosis.... 


12/ Penn, Sindberg, & Roberts, The Dileiina of Involuntary 
Commitment, Mental Hyciene (Jan.1968) p. 5. See also 
Kantor & Gelineau, “akine Chronic Scnizophrenics, 
Mental nydiene (Jan. 1965) p. 65: “Empirical evicence 
has shown hew the social processes and structures of 
a typical ‘chronic’ ward not only fail te be 
therapeutic but are actually anti- therapeutic. | hnother 
psychietrist has written thot ‘chronicity® in mental 
illness ig not 2 reflection of the nature of the 
Gisease but of “the structure of the hosrital anu the 
methods by which we care for such raticnts.* 

Bloomberg, & Froposal for a Community Basec iospital 

as 2 Branch of a State Hospital. 116 Am. J. Psychiatry 
vlé (1960). Doubts about the value of hossitalization 
for the mentally ill hes spurred stucics into 

alternative wethods of treatment. See Herz, et. al., 

Day Versus Inpatient hospitalization: & Controllec 
Stucy. l27 An. J. esyen. 1371 (1971), ane bengsley, 
Tachotka & Plomenhaft, ivoicine iental Kospital Acnission: 

hk Follow-Up Stucy, 127 #m. J. Psych. 13S$1 (1971). 

These stucies nave foune thet out-patient alternatives 

are egqual'or superior to hospitalization in most cases. 


Bauer, Legal Responsibility and Mental Illness, 57 iw. 
U. L. Rev. 12, 16-17 (1962). . 
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Surely such persons should not lightiy be caeprivec of! 
their freedor. in the nane cf “therapy”, no matter how| 
benevolent th: purposes of the state. 

Finally, it is important to note that the Nwusene 
~surposes and effect of the mental health lavs will not be 


thwertec by use of the rezsonable acubt stancaré. The 


use of the reasonable doubt stancarc will not affect ithe 


nfomality and flexibility of the pre-trial proceedings 
| 
@istinctive to mental health cases~proceedinys at which 
14/ 
the vast majority of such cases are resolved. Hor | 
| 


will it prevent the hespital frou. extenéing treatuent to those 


waco have been found proper subjects for suca treatment. 


In fact, by restricting the class of persons involunterily 


committed to these who are clearly “comittabie’, a 


concentration of presently strained resources mey be | 


effectec, ané these resources utilized to provice the 
| 
king of intensive personal care that is se needec, and 


now so rare. 


In fect, those persons who contest confinement through 
a jury triel are likely to be highly resistant to any 
treatment the hospital would offer, they are therefore 
arong those least likely to bene*it from treatment. 

| 
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ComeLtuent may actually be harmful te the potient. 


Uespitelization itself may couse rental ceterioration. 
Cne writer relates 


Qn the basis of our researea evicence ana 

our clinical expericnec, we belicve that 
involuntary conmmitnent to ¢ wental hespital 
often produces incre psychologic nam. then ¢cod 
for many people. Wnere arc a nunber of other 
systematic, corefully cone stucies, using 
elatively objcctive neasurcuents anc 
incependent criteria of functionine, tha 

hove demonstrated. the neyative effects 

of institutionalizaticn. 12/ 


znotrer psychiatrist observes, “A person ciagnosec 
schizophrenic way be quitc corpetent, resrensible, 
ané not éeoncerous ; anc; in fact, 2 veluable merber 
society, albeit at tines a perscenally unhappy one. 


of every psychiatric Giaunosis..-«- 


Penn, Sindberg, & Roberts, The Dileiisa of Involunts 
Conmitnent, wental Eycicne (gan.1968) p. 5. See also 
Kantor & Gelineau, taking Chronic Senizopnrenics , 
Mental hygiene (Jan. 196S) p. 65: “Empirical evicence 
bas shown how the social processes and structures of 
a typicel ‘chronic’ ware not only fail toe be 
therapeutic Sut are actually anti- therapeutic. | imother 
psychietrist hzs written tact “chronicity” in mental 
illness is not © reflection of the nature of the 
cisease but of “the structure of the nospital anu the 
methods by which we care for such ratients.* 
Bloomberg, ik Eroposal for a Conmunity Basec ospital 
as_ 2 Branch of 2 State aospital. 116 sm. J. psychiatry 
siz (1560). Doubts cbout the value of hospitalization 
for the mentally ill hes spurred stucics into 
alternative methocs of treatment. See Herz, et. al., 
Day Versus Inpetient hospitalization: i, Controllec 
Stucy. ia? an. J. Psych. {371 (i971), anc Langsley, 
Tachotka & Plonenheft. Avoiding Uental Kospital Admission: 
i Follow-Up Stucy, 127 mh. J. Psych. 1361 (1971). 

ese stucies nave founc that out-patient alternatives 

re equal or superier to hospitalization in most cases. 


auer, Legal Responsibility ane Mental Illness, 57 Nw. 
U. L. Rev: 12, 16-17 (1962). ; 


Qe 
Surely such persons should not lightiy be Geprivee of 


their freedor. in the nae cf “therapy”, no matter how 


benevolent the: purposes of the state. 

Finally, it is important to note that the hunene 
~urposes and effect of the rental health laws will not 
tiwertecé by use of the rensonable aoubt stancarc. The 
use of the reasonable doubt stancere will not affect the 
infemaality ana flexibility of the pre-trial proceeding 
gistinctive to mental health cases~proceeéings at whi 

14/ 

the vast majority of such cases are resolved. Nor 
will it prevent the hespital frou. extenéing treatuent | to those 
wno have been founc proper subjects for sucn treatment. 


In fact, by restricting the class of persor:s involunterily 


committed to those who are clearly “comiittabie’ , & 


concentration of presently strained resources may be 


effectec, ané these resources utilized to provide the 


kine of intensive personal care thet is se needec, and 


now so rare. 


In fact, those persons who contest confinement through 
a jury trizl are likely to be highly resistant to any 
treatnent the hospital would offer. they are therefore 
arong those least likely te benefit from treatment. 

| 
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OF PxRCOr. 


@he concept of rental illness is vacue ang ambiguous. 
Even psychistri sts and psycholoyists cannot ayree as to 
wao is wentcliy iil. 
As this court nas recocnizec, men cennot be Givided 
into two groups - those who are mentally healthy and 
15/ 
those who are not. mather, an “unbroken line of 
continuity exists fre... ner ai behavior through neurotic 
18/ 
to psychotic behavior . "t both ends of the spectrum 
re persons = shout whose rental status there can be little 
fro: the stadle, well-acjustec rersonality 
to the organically brain Garaced. Lost persons, however, 


feil somewhere inbetween where the Getection and definition 


of mental illness becomes ost @ifficult. is one commentator 


has notec., 


i a 


15/ “iashington v. United States, 129 U.S. 


390 Foc. 442, 446 (1567) . 


Kelb, woyes ‘ocuexrn Clinical Psychiatry; 7th Ba. 


| 

| 

| 

| 
- 2s | 
Phere is probably no indivicual alive who | 
conforms to the require.ernts of complete | 
normality. The author of a well-known 
textbook on psychiatry has saic “The 
@ifference between the behavior of so~called| 
‘normal! and ‘abnormal’ people is quantitative 
rather than qualitative. ‘Crazy' people are) 
siuply extremists. It is not 50 much a question whether 
a given indivicusi is sane or insane, but rather 
how sane or insane is ne? wnotner tex 
on psychiatry states: %%. psychiatrist of 
long ané fruitful experience once rerarked 
that the chief difference between the 
nomial wan ané the one who was mentally sick), 
was thet the latter was insice the walls of a 
hospital end the former was not”. 17/ 


| 
Seymour iialleck of the Departven of Psychiatry 

at the University at i/isconsin points out: 
Psychiatrists differ widely in their poncents 
of psychosis ané mental illness, particularly 
as appliec to so-called borcer line st2tes... 
ferns such as insanity, mental illness, psychosis, 
ana neurosis may be definable fer purposes of 
professional cou.acunication, but they can never 
be refined: so that they describe concrete 
catecories. Value judguents invariably enter 
into any categorization of the indivicueal | 
patient anc although there are criteria by 
attenpts can be mace to separate the nental 
ill from the normal or the psychotic fron 
the normel or the psychotic from the neurotic, 
these criteria are necessarily vague and 
equivocal. 1%, 


Green, Proof of j'ental Incompetency, 53 Yale L. J. 271 
(1944), quoting from Sadler, Theory enc Practice of 

Psychiatry, (1936) at p. 731, and Strecker and Sbaugh, 
Practical Clinical Psychiatry (ith ad. 1935) atip. 20. 


Halleck, Cxitigue of Current Psychic 

Lecal Process, 1956 wisc. L. Rev. 372, 3%3- iit 
was such cencusion that the court in In Re Pickles 
170 So. 24 603 (Fla. 1965) took into account when it 
notec: “She borderline...between schizcphrenia) and 
the neuroses is 2 fine one, that propably everyone 
is c bit schizoid as well as neurotic... The ormal 
person has transitory schizoid episoces. The : 
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Mental illness can rarely be traced to an abnormality 
or injury of the brain. Rather, mental illness is used 
as a theory to explain types of observed behavior 
consicereé deviant by others. Inevitably. a judoment as 
to mental illness is a value jucozent ~ a subjective 


decision reflecting the values and life style of the 
19/ 


decision maker. 


frou the above is, first, that in borcéerline cases... 
There is often present 2 pessibility of error in 
Giagnesis. seconcé, that much is yet to be learned 
about the disease; and third, that many persons 
apparently normal sitting in judgment in a case 

of insanity may not be entirely sound in mind 
thenselves.° 170 So. 2d at 614. (uoting from 


Obernoff, Arch. of Neur. & Psych., arch 1930, 
p. 597, and Maloy. Nervous and Hental Disease, 
1935; p. 395). 


“In contrast to the fairly specific, objective and 
precise criteria for Getermining physical disease, 

the criteria and norms used in defining mental 

disease are neither specific nor objective, nor are they 
separable frou: a multitude of ethical and social 
consicerations inherent in the labeling process. 

Not surprisingly, therefore, the term “mental disease“ 
is often applied in a somewhat indiscriminate way to 

2 notley collection of interpersonal and social 
behaviors judged deviant according to varying 
psychological and cultural norms usec by the persons 
applying such labels. Understandably, therefore, 

the definitions tend to be vacue anc are often 
remarkably circular and lacking in uniformity and 
reliability.” Shah, Crime and iiental Illness, 

53 Mental Hygiene 21 (1969). And see Livermore, 

et al., On the Justifications for Civil Commitment, 

117 U. Pa. L. Rev. 75, £0 (1968) - “the definition of 
mental illness is left largely to the user anc is 
aependent upon the norms of adjustment that be employs. 
Usually, the use of the phrase ‘izental illness' 
effectively masks the actual norms being applied. 

And, because of the unavoidably anbiguous generalities | 
in which the American Psychiatric Association describes 
its diagnostic categories, the diagnostician has 
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Fhe recoré in this case reflects the uncertainty’ 
anc confusion involved ir a finding of mental illness. 
Doctors Stanxeyer and vleicknardt could not even agree as 
to their diacnosis. ko attempt wes made to explain or 
reconcile to the jury the divergence between “antisocial 
personality" anda “horosexuality®. In fact, there is : 
ereat doubt in the mental health field as to whether 
either of the twe Giagnoses are in fact mental illnesses. 


The diagnosis homosexuality is “often misleading anc at tines 


dangerous, since may represent*outmodec anda fallacious 
| 


concepts*. Salzi.an, Fs chiatric Interviews as Evidence, 
20/7 


30 Geo. Nash. L. Rev. 253, 859 (1962). ey 
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the ability to shoehorn into the rentally diseasea 
cless almost any person he wishes, for whatever | 
reason, to put there.“ See also “ieihofen, 
Definition of iental Illness, 21 Ohio State L.J/ 1 
(1960); Szasz, she ryth of Mental Iliness, (1961), 
Leifer, In the Tame of Mental Health (1959). 


On Aucust 24, 1970, the new York Times surveyed | 
current attitudes on homosexuality. Dr. Lionel |Ovesey, 
Professor of Clinical Psychiatry at Columbia, said. 
"Zomosexuality is a psychiatric or erotional illness. 
I think it's a gooé thing if someone can be cured of 
it because it's so Gifficult for a homosexual to find 
happiness in our society." In the sane article, 

Dr. Joel Fort, a psychiatrist anc expert on hono- 
sexuality, stateé: "eins homosexual per se does not 
create emotional problexs. It is the way society 
reacts to the concept of homosexuality which produces 
the problems.“ 


-27- 
he tex: ‘antisecial pexsonality refers to persons 
who were once classified as “socicpaths” or ‘psychopaths’ 
In Slocker v. Unitec States: 107 U.S. Pop. D.C. 63 
274 F.2G. 572 (1959), a case arenatically illustrating 
the problens arising when legal rights and responsibilities 
aepenc upon finding of “nental illness", a St. Elizabeths 


psychiatrist testifieo: 

She kind of personality geviation whicn 
is termed sociopathic personality disturbance 
has to do with what is thought of as a 
personality éefect. Now, this is not the 
Sane thing as 2 mental defect or @ mental 
iiiness. it is more @ Long-standiny 
personality disturbance characterized in 
many cases oy 2 lack of conscience, 4 lack 
of moral responsibility, anc. inability to 
profit from experience” (eaphasis 2éded) 
274 F.2d. at 575. 


This diagnosis was perceptively examinec by Justices 


Douglas and Fortes in their dissent in Boutilier v- 


Inmigretion Service, 387 U.S. 118, (1967). Warning that 


jt was a “grabba¢“ term “590 broad and vague as to be 
hardly more than an epithet*, they conclucec that “Caprice of 
judgment is almost certain uncer this broac definition. 


Anyone can be caught who is unporular, who is off-beat, who 
21/ 
is non-conformist.” 387 U.S. at 131-32. 


———————— 


21/ See also Curran and Mallison, Psychopathic Personality, 
90 J. itental Sci. 266 (1944): “The only conclusion 
thet seens warranteé is thet, at seme time or other 

and by sone reputable authority, the teri: psychopathic 
personality has been usea to designate every conceivable 
type of abnormal character.” Guttmacher, Current 
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By the tine of the solton hearing, Srown had 
demonstratee ne observable sicns of men tal illness in over 
a year. Dr. Yeickhardt attenmtec te explain this awey 
on the grounds that Brown was not psychotic. (Tr. 135,| 133). 
Yet even non-psychctic patients manifest symptoms cf 


Cisorder. Tne friendly, capable, well-behavecé person [that the 


appellant hac becone durinc the three years in confinexent 
| 


hardly soundec like tne “grossly selfish, callous 
irresponsible, inpulsive® cnaracter ‘unable to feel 
guilt or to learn from experience and punisimment” 


describecé in the Diagnostic and Statistical anual of | 


the American Psychiatric Association as the “Antisocial 
personality". In short, the evidence in this case 
strongly suggests that the dectors were not so much 


diagnosing Brown's observed current mental state (certainly 
| 


they had little opportunity te observe Brown in the year 


and a half before trial.) as they were expressing 2 
| 


value judoment about his past. 
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Problems in Psychiatric Diagnosis (sioch and zubin 
Bd. 1953): st present, the Giagnosis of a 


psychopathic personality is practically meaningless," 
Note, Limitations on Concressicnal Power to 

Deport Resicent Aliens Excludeble as Psychopaths 

at Tine of entry. 66 Yale L. J. 931 (1959). 


It is sudmittec that the reasonable Gout standard 
woulée nave yicliéed a different result in this case. The 
at-oddse conclusions of ‘ieickharat anc Stanmeyer couplec 
with the admission that The doctor who now sees hin: 
everyday I think nay be in a better position to say 
just how well or sick he is,’ wovld neve persuaded 
few juries beyona a reasonasle doubt. The defense 
testinony was uncontradicted. iver the doctors using 
highly subjective standards testifiec to no signs of 
mental illness whatsoever curing the periog in issue 
before the jury. 

Because such jucements are necessarily se speculative 
ane uncertain, the standard of proof must be a hich one. 
Othervise as Livermore cynically comments: “Tne only 
boundary on loss ef freedom is the value structure of 


22/ 
the expert witness.” 


rr 


z2/ Livermore, et al. supra note 19, at $3. 
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e = : 
For each ané every of the foregoing reasons, 
\ 
Court shoule reverse the judgment of the District Court and 


remand this case for a new trial in accorGance with the 
| 
reasonable doubt standard. 


Respectrully submitted, 


/s/ Jon P. Axelrod 
Jon f. axelrod 
Public Defender Service | 
601 Indiana Avenue, Wot. | 
Washington, D.C. 20004 | 


/s/ Norman Lefstein 
hortman Leftstein 

PuBlic Defender Service 
601 Indiana Avenue, Wei. | 
Miashington, D.C. 20004 
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* Cases chiefly relied upon are marked by asterisks. 


m 
ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether the trial court properly instructed the jury 
in a Bolton hearing that the burden of proof was on 
the government to prove by a preponderance of the evi- 
dence that appellant was mentally ill? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,646 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


JAMES J. BROWN, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On July 24, 1967, an indictment was filed charging 
appellant with eleven counts of robbery, eight counts of 
assault with a deadly weapon, one count of rape and one 
count of carrying a pistol without a license. On July 
22, 1969, in a non-jury trial before the Honorable Wil- 
liam B. Jones, after stipulating to the facts of the gov- 
ernment’s case (Trial Tr. 7a-12a),? appellant was found 


21The Government proceeded to trial on twelve of the original 
twenty-one counts. “Trial Tr.” signifies the transcript of appel- 
lant’s trial on July 22, 1969. “Tr.” signifies the transcript of the 
Bolton hearing held on July 14, 1970. 


(1) 


2 


not guilty by reason of insanity. Appellant was com- 
mitted to Saint Elizabeths Hospital for examination and 
report. On July 14, 1970, appellant came before Judge 
Jones for a Bolton hearing? to determine whether he 
was mentally ill and, if so, whether he would be a danger 
to himself or others if released. The only issue submitted 
to the jury was whether appellant was mentally ill, there 
having been a stipulation that if mentally ill appellant 
would be dangerous (Tr. 189-140). On July 16 the jury 
found that appellant was mentally ill. Pursuant to that 
verdict, on July 21, 1970, Judge Jones ordered appellant 
committed to Saint Elizabeths Hospital until released in 
accordance with 24 D.C. Code $301 (e). This appeal 
followed. 

At the Bolton hearing the government presented two 
witnesses from the staff of Saint Elizabeths Hospital, 
Dr. Eugene C. Stammeyer and Dr. George Weickhardt. 

Dr. Stammeyer, a clinical psychologist, who had been 
on the staff of Saint Blizabeths since 1959 (Tr. 29), 
testified that he first saw appellant in March 1968. Ap- 
pellant’s mental condition was very poor at that time 
(Tr. 31). Appellant had complained of a history of black- 
outs and seizures (Tr. 32) and indicated, during testing, 
that he heard voices (Tr. 34-35). At that time he was 
suffering such anguish and turmoil and his mind was so 
“blocked” that he was unable to respond to Dr. Stam- 
meyer’s questions for long periods of time (Tr. 32, 34- 
35). 

In addition to the hallucinatory experiences, the doctor 
related that while in the hospital appellant attempted to 
blind himself with a chemical spray (Tr. 32) and that 
in his youth he had attempted to hang himself with a 
belt (Tr. 37). Appellant had an I.Q. of 72, “which is 
only slightly above a mental defective” (Tr. 34-35). The 
doctor related that appellant had been institutionalized 
since the age of twelve with only brief two- or three- 


2 The hearing was necessitated by Bolton v. Harris, 130 U.S. App. 
D.C. 1, 395 F.2d 642 (1968). 
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month periods of release (Tr. 37). After his first exam- 
ination of appellant, Dr. Stammeyer diagnosed his men- 
tal illness as “a personality disturbance, antisocial per- 
sonality, with severe emotional instability’ (Tr. 36). 
Just prior to the hearing, Dr. Stammeyer examined ap- 
pellant again. Although appellant had shown improve- 
ment (Tr. 38-39), the doctor still believed he suffered 
from a mental illness, which he labeled a “personality 
disorder” with emphasis on “emotional instability” (Tr. 
43). Dr. Stammeyer explained that though appellant had 
shown some improvement, he still required “a highly 
structured environment” (Tr. 41). Part of appellant’s 
seeming improvement was due to his confinement in the 
“highly supportive” (Tr. 40) atmosphere of the John 
Howard Pavilion—the maximum security unit of Saint 
Elizabeths. Had it not been for the “highly structured 
and therapeutic” environment of the hospital, appellant 
could not have shown such improvement (Tr. 64). Dr. 
Stammeyer concluded that outside of the hospital, under 
prolonged stress, appellant was “potentially explosive” 
(Tr. 48). 

Dr. George Weickhardt testified that he had practiced 
psychiatry and neurology since 1939. He served in the 
Air Force for twelve years as a neurologist and was on 
the Board of Veterans Appeals for ten years. As a dip- 
lomate of the American Board of Psychiatry and Neurol- 
ogy, he was “recognized by other specialists as a special- 
ist in psychiatry and neurology.” In addition to being 
on the faculty of the George Washington University 
School of Medicine, Dr. Weickhardt was Acting Clinical 
Director of John Howard Pavilion during appellant’s 
stay there (Tr. 71-72). 

Dr. Weickhardt, who first saw appellant in November 
of 1967 and was assigned specially to study appellant’s 
case (Tr. 73), related at length appellant’s background 
and the manifestations of his illness. Appellant had an 
early history of epileptic-type fits. He would fall on the 
floor and thrash about wildly. At one time the doctor 
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required appellant to wear a football helmet whenever 
he left the ward to prevent head injury (Tr. 76). Ap- 
pellant also had an extensive history of sexual problems, 
manifesting themselves at times in homosexuality and a 
desire to wear women’s clothes (Tr. 76). Dr. Weickhardt 
indicated that appellant’s sexual problems led appellant 
“to express sexual frustration in a violent way” (Tr. 
79). 

The doctor’s original diagnosis was that appellant’s 
mental illness indicated “sexual deviation” (Tr. 73). He 
re-examined appellant twice just prior to the Bolton hear- 
ing (Tr. 79) and again concluded that appellant was 
mentally ill (Tr. 80). Dr. Weickhardt also felt that. ap- 
pellant’s seeming improvement was due in large part to 
the supportive environment of the John Howard Pavilion. 
He indicated that “when Mr. Brown is outside of a rig- 
idly controlled environment, his problems seem to multi- 
ply and get out of control” (Tr. 105). 

Appellant presented no medical testimony whatsoever 
concerning his mental condition. Two recreational thera- 
pists who had worked with appellant in the John Howard 
Pavilion related that, in their experience, appellant had 
done nothing “unusual” or “out of the ordinary” while 
in maximum security at Saint Elizabeths (Tr, 145-155). 

Appellant took the stand and told of his newly ac- 
quired interest in the Islamic religion, which he claimed 
gave him the strength “to take on anything” (Tr. 176). 
He told of his desire, if released, to take up farming on 
Long Island or to work as a tailor in New York (Tr. 
168-164). On cross-examination he admitted having pre- 
viously been involuntarily committed to several mental 
hospitals (Tr. 165-166). He was questioned closely about 
his lack of training and experience in both farming and 
tailoring (Tr. 167-172, 176, 188-185). 

Two stipulations were read to the jury. One estab- 
lished that a ward attendant had observed appellant in 
the ward and that he had not been a disciplinary prob- 
lem (Tr. 192-198). It was also established that appel- 
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lant’s mother would like him to reside with her on Long 
Island (Tr. 193-194). 

The issue of appellant’s dangerousness if released was 
settled by the following stipulation: 


If you [the members of the jury] find the re- 
spondent, James J. Brown, to be mentally ill, he is 
likely to injure himself or others if he is at liberty, 
by committing crimes of violence, including armed 
robbery and rape (Tr. 189-140). 


Over appellant’s objection (Tr. 217-218) the court in- 
structed the jury that “the Government must prove by 
a preponderance of the evidence that the respondent is 
mentally ill” (Tr. 250)? 


3 The court defined “preponderance of the evidence” as follows: 


Preponderance of the evidence means such evidence as, when 
weighed against that opposed to it, has the more convincing 
force. It is not evidence beyond a reasonable doubt, but rather 
by a preponderance of the evidence. Thus it is a question of 
quality and not of quantity, which is to say that it is not 
necessarily determined by the number of witnesses bearing on 
a certain version of the facts. 

To establish by a preponderance of the evidence is to prove 
that something is more likely so than not so. In other words, 
@ preponderance of the evidence means such evidence as, when 
considered and compared with that opposed to it, has more 
convincing force and produces in your minds belief that what 
it sought to be proved is more likely true than not true. 

The Government has succeeded in carrying the burden of 
proof on an issue of fact if, after consideration of all the 
evidence in the case, the evidence favoring the Government’s 
side of the issue is more convincing to you, and causes you to 
believe that on that issue the probability of truth favors the 
Government. If, however, you believe that the evidence on an 
issue is evenly balanced, then your finding on that issue must be 
against the Government and must be in favor of the respondent. 
(Tr. 252-258.) 


6 
ARGUMENT 


The trial court properly instructed the jury that the 
Government must prove by a preponderance of the evi- 
dence that appellant was mentally ill. 


(Tr, 217-218, 250-253) 


Appellant’s only argument on this appeal is that the 
members of the jury were erroneously instructed that 
they must find by a preponderance of the evidence that 
he was mentally ill. Appellant contends that the burden 
of proof in this mental health proceeding should be the 
same as in criminal trials—proof beyond a reasonable 
doubt. It is our position, however, that appellant’s con- 
tention that proof in such a hearing be proof beyond a 
reasonable doubt (1) is directly contrary to recent deci- 
sions of the Court which clearly establish that the burden 
as proof is only by a preponderance, (2) is unsupported 
by Supreme Court decisions concerning juvenile defend- 
ants, (8) fails to recognize the obvious difference in 
status between those acquitted by reason of insanity, who 
are facing commitment, and those still facing trial, who 
are clothed in the presumption of innocence, (4) was 
recently emphatically rejected by Congress in amending 
24 D.C. Code $301 (d), and (5) is destructive of the 
purpose of mental health proceedings generally. 

Bolton v. Harris* held that after a defendant is found 
not guilty of criminal charges by reason of insanity, he 
may not be committed to a mental hospital under 24 
D.C. Code § 801 (d) (1967), until a hearing is held to 
determine his present mental condition. A judicial hear- 
ing, similar in nature and purpose to a civil commitment 
hearing pursuant to the Hospitalization of the Mentally 
Il Act of 1964° (hereinafter the 1964 Act), must be 
held to determine whether, subsequent to the trial, the 


+ Supra note 2. 
521 D.C. Code §§ 501-591 (1967). 
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defendant is still mentally ill and, if so, whether he 
would be a danger to himself or others if released. 

In Bolton, this Court suggested that there was no ra- 
tional basis for denying those facing commitment after 
a verdict of not guilty by reason of insanity the same 
substantive and procedural safeguards which are pro- 
vided to those facing regular civil commitment under 
the 1964 Act.* Thus, said the Court, the requirements of 
the 1964 Act as to notice, right to counsel and jury trial 
should be followed.? As to burden of proof, the Court 
specifically stated: 


Commitment will result if the Court finds by the 
preponderance of the evidence, that the person is 
“likely to injure himself or other persons” due to 
“mental illness.” ® 


The whole thrust of Bolton was that persons facing com- 
mitment after being exonerated from legal culpability 
ought to be provided the same protections as those fac- 
ing civil commitment. Although a hearing mandated by 
Bolton arises at the conclusion of a criminal case, it is 
in no sense “criminal,” Its purpose is the same as the 
purpose of the hearing provided for persons subject to 
civil commitment. 

Prior to Bolton, the burden of proof in civil commit- 
ment cases had been clearly established as proof by a 
preponderance on the party seeking commitment. This 
Court in In re Alexander? stated: 


To commit a mentally deficient person under the 
Act [Hospitalization of the Mentally Ill Act], it is 
necessary for the Government to prove by a pre- 


* Bolton v. Harris, supra note 2, 180 U.S. App. D.C. at 10, 395 
F.2d at 652. 


721 D.C. Code §§ 541-545. 


8 Bolton v. Harris, supra note 2, 180 U.S. App. D.C. at 10 n.50, 
395 F.2d at 652, n.50 (emphasis added). 


9125 U.S. App. D.C. 352, 372 F.2d 925 (1967). 
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ponderance of the evidence that the individual in- 
volved suffers from a mental illness.”° 


Alexander and Bolton leave little doubt that the burden 
of proof in mental health commitment proceedings—both 
de novo civil hearings and those coming after a not- 
guilty-by-reason-of-insanity verdict in criminal trials— 
is proof by a preponderance.” 

Aside from these two firmly established precedents 
concerning the burden of proof, there is a complete ab- 
sence, in both law and logic, of compelling reasons for 
change. The burden of proof has traditionally been 
greater in a criminal trial where the fact-finder must 
determine whether or not the accused violated a law of 
the community and should be branded a criminal. The 
Supreme Court in In re Winship ™ recently recognized 
that the Due Process Clause protects the accused, wheth- 
er an adult or, as in that case, a juvenile, “against con- 
viction except upon proof beyond a reasonable doubt.” * 
To be sure, part of the reason for this high standard of 
proof is the possibility of loss of freedom. But at least 
as compelling a reason for a more stringent burden is 
the pervasive stigma which society attaches to one de- 
termined to be a criminal.* The thrust of appellant’s 
argument seems to be that since the Supreme Court in 
Winship required proof beyond a reasonable doubt in 
criminal trials involving juveniles, the same standard 
ought to apply in mental health proceedings because both 


10 Id. at 354, 372 F.2d at 927 (emphasis added). 


11 Appellant apparently seeks reversal by this Court of the rule 
concerning burden of proof established by the recent Alexander 
and Bolton decisions. But it is well settled that a panel of this 
Court will not overrule a recent decision of another panel. Z.g., 
Insurance Agents’ Int’l Union v. N.L.R.B., 104 U.S. App. D.C. 218, 
260 F.2d 736 (1958), aff'd, 361 U.S. 477 (1960) ; Mallory v. United 
States, 104 U.S. App. D.C. 71, 259 F.2d 801 (1958). 


12 397 U.S. 358 (1970). 
13 Td. at 364. 
14 Td, at 363. 
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the accused in a criminal trial and the patient in a men- 
tal health proceeding face a possible loss of liberty. Ap- 
pellant, however, paints with too broad a brush when he 
equates criminal trials with mental health proceedings 
simply because one aspect of both happens to be the 
same. One must completely ignore the purpose and na- 
ture of mental health proceedings to contend seriously 
that since one aspect of both is the same, all of the 
stringent protections developed over the years for crimi- 
nal trials must therefore be utilized in mental health 
proceedings. 

Even in a criminal setting, where juveniles are in- 
volved, the Supreme Court has recently recognized that 
the nature and purpose of juvenile proceedings must be 
respected and that not all the due process requirements 
established for adults need be applied to juveniles. In 
McKeiver v. Pennsylvania ® the juvenile petitioners con- 
tended that as an element of due process they were en- 
titled to trial by jury on the issue of their delinquency. 
The Court recognized that though “trial by jury in crim- 
inal cases is fundamental to the American scheme of 
justice,” ** due process did not require jury trials for 
juveniles because imposition of the jury trial would “pro- 
vide an attrition of the juvenile court’s assumed ability 
to function in a unique manner,” ”” and because it would 
inject the “delay, the formality and clamor of the ad- 
versary system” ™* into juvenile proceedings. Though 
dealing with a proceeding much more “criminal’’ in na- 
ture than a mental health proceeding, the Court es- 
chewed complete transposition of all criminal procedural 
safeguards onto juvenile proceedings, because it recog- 


1591S. Ct. 1976 (1971). 


367d. at 1984, citing Duncan v. Louisiana, 391 U.S. 145, 149 
(1968), and Bloom v. IWinois, 391 U.S. 194, 210-211 (1968). 


17 Td. at 1987. 
18 Td. at 1988. 
19 See In re Gault, 387 U.S. 1 (1967). 
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nized the inherent difference in purpose between juve- 
nile proceedings and adult criminal trials. 

This Court has repeatedly emphasized that mental 
health proceedings are aimed at helping, and eventually 
curing, a patient afflicted with a mental disease. Unlike 
criminal trials, mental health proceedings are designed 
for the benefit of the patient? In addition, this Court 
has recognized that one of the primary purposes of men- 
tal health proceedings is to protect the public from un- 
stable, violent people.” 

Of course we do not contend that a patient should be 
confined to a hospital summarily with no procedural pro- 
tections simply because he may possibly be dangerous. 
Bolton, in fact, provided significant procedural safeguards 
for those facing commitment under 24 D.C. Code § 301 
(d) when it required the same judicial hearing—with 
all the accouterments—which the 1964 Act provides to 
civil patients. This Court has repeatedly commented on 
the “panoply” of procedural rights embodied in the 1964 
Act2 Most recently this Court noted that “the 1964 
Act provides for detailed procedures protecting a pa- 
tient’s rights” and concluded that “the judicial proce- 
dures in the Act were designed to afford the fullest 
possible ventilation of the question of whether a person 
is mentally ill.’** The mere fact that the Government 


20B.g., Williams v. Robinson, 189 U.S. App. D.C. 204, 208, 482 
F.2d 637, 641 (1970) ; Collins v. Cameron, 126 U.S. App. D.C. 306, 
$08, 377 F.2d 945, 947 (1967); Rouse v. Cameron, 125 U.S. App. 
D.C. 366, $72, 373 F.2d 451, 457 (1966). 


2 See, e.g., Collins v. Cameron, supra note 20, 126 U.S. App. 
D.C. at 308, 377 F.2d at 947; Ragsdale v. Overholser, 108 U.S. App. 
D.C. 308, 312, 281 F.2d 948, 947 (1960). 


22 B.g., Cameron V. Mullen, 128 U.S. App. D.C. 285, 242 n.19, 387 
F.2d 198, 200 n.19 (1967) ; Bolton v. Harris, supra note 2; Rouse 
v. Cameron, supra note 20, 125 U.S. App. D.C. at 368, 373 F.2d at 
458; see Note, District of Columbia Hospitalization of the Mentally 
Ill Act, 65 Cou. L. REV. 1062 (1965). 


23 Matthews v. Hardy, 187 U.S. App. D.C. 39, 41, 420 F.2d 607, 
609 (1969), cert. denied, 397 U.S. 1010 (1970). 


24 Jd. at 42 n-11, 420 F.2d at 610 n.11. 
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is not required to prove beyond a reasonable doubt that 
a defendant acquitted by reason of insanity is mentally 
ill does not mean that he is denied a hearing which com- 
ports with fundamental fairness.% 

Nor can it be contended that the preponderance bur- 
den is but a relic of less enlightened times. The 1964 
Act, Bolton and Alexander are all of recent vintage. Most 
recently Congress has considered this precise issue and, 
in the District of Columbia Court Reform and Criminal 
Procedure of 1970, has made changes in the existing 
law on commitment following an acquittal by reason of 
insanity” It is interesting to note that Congress, rather 
than increasing the burden on the government to proof 
beyond a reasonable doubt as appellant requests, has 
shifted the burden from the government to the patient. 
Now 24 D.C. Code $301 (d) states that if any person 
raises the defense of insanity and is acquitted solely on 
that ground, he shall be committed to a mental hospital. 
The committed person has the right to a hearing within 
fifty days to determine whether he is entitled to his re- 
lease. But the statute further provides: 


The person confined shall have the burden of proof. 

If the court finds by a preponderance of the evidence 

that the person confined is entitled to his release . . . 

the court shall enter such order as may appear ap- 
propriate. 

This hearing, similar to the hearing required by Bolton, 

is placed in a release framework; that is, the patient, as 

in a normal habeas corpus proceeding after commitment,* 

must convince the court by a preponderance that he is 


28 Cf. McKeiver v. Pennsylvania, supra note 15, 91 S. Ct. at 1985. 
2¢ Pub. L. No. 91-858, § 207 (July 29, 1970). 


2 Compare 24 D.C. Code § 301 (d) (Supp. IV., 1971) with 24 D.C. 
Code § $01 (d) (1967). 


28 B.g., Dizon v. Jacobs, 188 U.S. App. D.C. 319, $28, 427 F.2d 
589, 598 (1970); Bolton v. Harris, supra note 2, 180 U.S. App. 
D.C. at 12, 395 F.2d at 653. 
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sane and will not in the foreseeable future be dangerous 
to himself or others.” Of course, appellant has no com- 
plaint against the amended 24 D.C. Code § 301 (d) since 
he was committed pursuant to a different standard—one, 
in fact, more favorable to him. But the new statute is 
relevant here, since it shows that the most recently ex- 
pressed intent of Congress was to provide greater pro- 
tection to society from a person who has demonstrated 
antisocial behavior as a result of a mental disorder by 
requiring him to shoulder the burden of persuasion that 
he has sufficiently recovered from that disorder to war- 
rant his release from the therapeutic environment of a 
hospital. The fact that Congress has specifically exam- 
ined this problem and established more stringent proce- 
dures for dealing with those acquitted because of a men- 
tal illness should hold great weight with this Court.* 
Proof by a preponderance of the evidence that appellant 
was mentally ill is certainly most reasonable in light of 
this recent congressional decision to shift the burden to 
the patient." 

It is also instructive to review the burden of proof 
applicable in pre-trial commitments under 24 D.C. Code 
§ 301 (a). Under that statute the court may commit a 
person charged with a crime for a period of examination 
if it appears to the court 


from the court’s own observations or from prima 
facie evidence submitted to it . . . [that] such per- 
son... is... mentally incompetent so as to be 


29 24 D.C. Code § 301 (d) (Supp. IV, 1971). 


30 See United States v. Dorsey, D.C. Cir. No. 24,578, decided 
July 13, 1971, slip op. at 5-6; United States v. Simpson, D.C. Cir. 
No. 23,269, decided November 17, 1970, slip op. at 3-6; Lake v. 
Vaden 124 U.S. App. D.C. 264, 266, 364 F.2d 657, 659 (1966) 

en banc). 


31In a not unrelated area, in Leland v. Oregon, 348 U.S. 790 
(1952), the Supreme Court sanctioned Oregon’s requirement that a 
defendant prove his insanity beyond a reasonable doubt. This re- 
quirement, the Court held, did not violate generally accepted con- 
cepts of due process, Id. at 799. 
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unable to understand the proceedings against him 
2 


eee 


The hospital, after an examination, reports its findings 
to the court. If the accused or the Government then ob- 
jects to the findings of the hospital, the court must hold 
a hearing to determine the accused’s competency to stand 
trial. At the hearing, the Government must prove by a 
preponderance of the evidence that the accused is then 
of unsound mind to warrant commitment.“ Surely, if 
the burden of proof for pre-trial commitment is proof 
by a preponderance, the burden of proof for commitment 
subsequent to an acquittal because of insanity—with all 
it connotes“—should be no greater. 

One who has been relieved of culpability for crime by 
a mental disease or defect is in a much different position 
in relation to society from either a person accused of 
crime awaiting trial or a person facing regular civil 
commitment. In the latter two cases the presumption 
of innocence and the presumption of sanity properly 
require the burden of persuasion to rest on the govern- 
ment. A finding of not guilty by reason of insanity, 
however, presupposes that the defendant did commit acts 
which, but for his lack of mental capacity, constitute 
criminal offenses.* In the instant case, for example, ap- 
pellant admitted committing ten robberies, one rape and 


32 94 D.C. Code § 301 (a) (Supp. IV, 1971). There is no material 
difference between the language quoted here and the corresponding 
language in 24 D.C. Code § 301 (a) (1967). 


33 Lynch V. Overholser, 369 U.S. 705, 712-714 (1962). 


3 “Inherent in a verdict of not guilty by reason of insanity are 
two important elements, (a) that the defendant did in fact commit 
the criminal act charged, (b) that there exists some rational basis 
for belief that the defendant suffered from a mental disease or 
defect of which the criminal act is a product.” Ragsdale v. Over- 
holser, supra note 21, 108 U.S. App. D.C. at 318, 281 F.2d at 948; 
see Cameron Vv. Mullen, supra note 22, 128 U.S. App. D.C. at 240 
n.12, 387 F.2d at 198 n.12; Rucker v. United States, 108 U.S. App. 
D.C. 75, 77, 280 F.2d 623, 625 (1960). 


35 See footnote 34, supra. 
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one assault with a pistol within a five-day period. To 
say that such a person should walk from the courtroom 
a free man after an acquittal by reason of insanity would 
be ludicrous.* Equally questionable, we submit, is the 
assumption that a person acquitted solely by reason of 
his lack of mental capacity should be presumed sane and 
normal, as is one facing civil commitment.” This Court 
in the past has recognized that those acquitted by reason 
of insanity are in an “exceptional class” and that a 
heavy burden rests on every such person to convince the 
court of his sanity®* Bolton, of course, found that the 
distinction which sets apart this exceptional class is not 
so great as to deny its members a judicial hearing like 
that afforded persons facing civil commitment. Yet even 
Bolton recognized the obvious difference by sanctioning 
the immediate commitment of the acquitted person until 
the hearing is held.” 

Judge Leventhal has recently considered in some detail 
whether different standards for release from commit- 


ment are reasonable when the standard to be applied in 
a particular case depends on the nature of the original 
commitment. Judge Leventhal found it troublesome that: 


[Because Congress has provided that a civilly com- 
mitted person cannot be kept in confinement if he 


3¢ This fear that those exonerated of a criminal charge because 
of insanity might escape commitment altogether as a result of 
the Bolton hearing had not a little to do with Congress’ amendment 
of 24 D.C. Code §301 (d). See H.R. REP. No. 91-907, 91st Cong., 
2d Sess. 74 (1970). 


37 See Orencia Vv. Overholser, 82 U.S. App. D.C. 285, 287, 163 F.2d 
768, 765 (1947); cf. Keys v. United States, 120 U.S. App. D.C. 
343, $46 F.2d 824, cert. denied, 382 U.S. 869 (1965). 


38 Collins Vv. Cameron, supra note 20, 126 U.S. App. D.C. at 309, 
377 F2d at 948; Ragsdale v. Overholser, supra note 21, 108 US. 
App. D.C. at 312, 281 F.2d at 947; Overholser v. Leach, 103 US. 
App. D.C. 289, 291-292, 257 F.2d 667, 669-670, cert. denied, 359 
U.S. 1018 (1959). 


39 Bolton Vv. Harris, supra note 2, 180 U.S. App. D.C. at 10, 395 
F.2d at 652; cf. 21 D.C. Code §§ 521, 528. 


15 


is not “likely to injure himself or other persons,” 
the same standard governs a man who has killed 
another, and is relieved of a conviction for that 
homicide only because of a doubt that this may have 
been the product of a mental disease.“ 


He suggested that a difference in the standard of release 
from that standard provided for those civilly committed 
is not “repugnant to fairness or the Constitution,” “* and 
he concluded: 


I think there may be room for a difference in the 
standard that governs the issue of detention or re- 
lease for the person who has already unhappily 
manifested the reality of anti-social conduct, perhaps 
even shifting to him the burden of proof that de- 
cides the doubtful case where we cannot have confi- 
dence in our predictions. In the last analysis the 
issue is one that inextricably intertwines public 
morality and public need. 


Of course, when appellant was committed, there was no 
distinction in the burden of proof between his commit- 
ment proceeding and a civil commitment. But if there 
does exist a difference in kind between appellant and one 
subject to civil commitment, in all logic that difference 
should mandate a heavier burden on the patient, not on 
the Government. 

In appellant’s case, in accordance with Bolton and es- 
tablished procedures in civil commitments, the burden 
of proof was on the government by a preponderance. 
This Court ought not now to require the Government to 
shoulder a more onerous burden when Congress has re- 
cently evinced a directly contrary view as to where the 
burden ought to lie, when this Court in the Bolton case 
itself held contrary to appellant’s contention, and when 


4° Dizon v. Jacobs, supra note 29, 138 U.S. App. D.C. at $31, 427 
F.2d at 601 (concurring opinion). 


41 Id. at 382, 427 F.2d at 602. 
42 Td, at $84, 427 F.2d at 604. 
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the nature of the class to which appellant belongs sug- 
gests the need for a greater emphasis on the protection 
of society than is warranted in civil commitment pro- 
ceedings.* 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THomas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
WitiaM H. COLLInNs, JR., 
Davip G. LARIMER, 
Assistant United States Attorneys. 


43 This situation is not unlike that of release pending sentencing 
or pending appeal in criminal cases. 23 D.C. Code § 1825 (b) (Supp. 
IV, 1971) provides: 

A person who has been convicted of an offense and is await- 
ing sentence shall be detained unless the judicial officer finds 
by clear and convincing evidence that he is not likely to flee 
or pose a danger to any other person or to the property of 
others. 


IV, 1971). Congress has 

committed criminal acts should be detained unless a judicial officer 
finds by “clear and convincing evidence” that a particular appellant 
in a particular case will not be dangerous. 
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